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LORD JUSTICE MUMMERY:  This is the judgment of the Court.
	On the 15th December 1992 the London Borough of Haringey (the Council) started proceedings in the High Court (Queen's Bench Division) against Mr Michael Cotter.  The claim was for £27,250.55, being the balance due for overpayment of housing benefit between August 1990 and October 1991.  On 2 February 1993 the Council obtained judgment in default of defence.  On 29 July 1993 Master Tennant set aside that judgment in part.  The case was subsequently transferred to the Edmonton County Court.  On the 19th April 1994 Mr Cotter served a defence and counterclaim in which he admitted the Council's claim to the extent of £25,790.60, but pleaded by way of set off and counterclaim alleged underpayments of rent allowance due to him totalling £15,835. There is no reply and defence to counterclaim. The issue on this appeal is whether Mr Cotter's set off and counterclaim is legally maintainable in these proceedings.  The question has arisen for decision in the context of a strike out application by the Council under Order 13 Rule 5 of the County Court Rules 1981.  The order confers on the Court a discretion   at any stage of the proceedings in an action to order the whole or any part of any pleading to be struck out or amended on the ground that 
	"(a) it discloses no reasonable cause of action or defence...". The Court may order the action to be stayed or dismissed or judgment to be entered accordingly, as the case may be. 
	The Council's application for an order to strike out Mr Cotter's counterclaim was dismissed by  District Judge Rose on the 6th June 1995.  
	The Council appealed under Order 37 Rule 6 of the County Court Rules to the County Court Judge, His Honour Judge Tibber, sitting at the Edmonton County Court.  On the 30th August 1995 he set aside the order of the District Judge, struck out part of Mr Cotter's counterclaim  (paragraph 7, not paragraph 6 as incorrectly stated in the court order) as disclosing no reasonable cause of action, refused to strike out paragraph 6 of the counterclaim and granted the Council leave to appeal.  
	The  Council appealed against the refusal to strike out paragraph 6 and submitted that the counterclaim should be struck out in its entirety.
	Mr Cotter cross appealed against the decision to strike out paragraph 7 of the counterclaim and submitted that the whole of the counterclaim should remain intact for trial.
	At the start of the appeal we gave Mr Cotter leave to serve a  Respondent's Notice and an amended Notice of Cross Appeal.
	The relevant facts and matters, which are agreed or admitted or must be assumed to be true for the purposes of the strike out application, may be summarised as follows:-
	(1)	The Council is the appropriate local authority responsible for funding and administering housing benefit provided by virtue of a scheme : section 123 of the Social Security Contributions and Benefits Act 1992 and section 134 of the Social Security Administration Act 1992.
	(2)	The prescribed  scheme is contained in the Housing Benefit (General) Regulations 1987, as amended, (the 1987 Regulations), made under section 83 of   the Social Security Act 1986 and continued in force under the 1992 Acts.
	(3)	Mr Cotter is the landlord of premises let by him to tenants at 140 Arnold Road and 135 Stapleton Hall Road, London N4.
	(4)	Between August 1990 and October 1991 the Council made overpayments to Mr Cotter of housing benefit, in the form of rent allowance,  and on various dates have served on him demands for payment of individual sums totalling £27,250, 55.
	(5)	Overpayments totalling £25,790.66 are admitted, but Mr Cotter claims that between 1989 and 1991 he let the premises at 135 Stapleton Hall Road to various tenants who were all claimants of housing benefit and did in fact claim the same from the Council.  The total claimed, as particularised in the schedule in the counterclaim, is £15,835.
	The basis of the counterclaim is pleaded as follows in paragraphs 6 and 7.
"6.In respect of the tenants listed in part 1 of the Schedule, there are arrears of an amount equivalent to 8 weeks or more of the amount each tenant is liable to the defendant as rent and the defendant has notified the plaintiff of such arrears and claims that the plaintiff has a duty to pay the arrears set out in column 6 of Part 1 of the schedule to him pursuant to regulation  93 (b) of the said regulations, but  the plaintiff has failed or  refused to do so.
	7.	As to the tenants listed in part 2 of the schedule, such tenants have ceased to reside at the dwelling in respect of which rent was payable to the defendant.  In each case the tenant requested the plaintiff to make payments of rent allowance direct to the defendant, to which the plaintiff acceded, but there remains outstanding the sums set out in columns 6 of part 2 of the schedule.  The defendant claims that such sums ought to be paid to him pursuant to Regulation 94 (c)  of the said regulations. "
	The two  regulations relied on  provide as follows
	(1)	Regulation 93 sets out the circumstances in which payment of rent allowance is to be made to a landlord
	" A payment of rent allowance shall be made to a landlord (and in this regulation the " landlord" includes a person to whom rent or sums by way of rates are payable by the person entitled to that allowance) - (a)..........
	(b) where sub paragraph (a) does not apply and the person is in arrears of an amount equivalent to 8  weeks or more of the amount he is liable to pay his landlord as rent, except where it is in the overriding interest of the claimant not to make direct payments to the landlord."
	(2)	Regulation 94 concerns   the circumstances in which payment may  be made to a landlord
	" Where regulation 93 (circumstances in which payment is to be made to a landlord) does not apply, a payment of rent allowance may nevertheless be made to a person's landlord where -
	(a)	the person has requested or consented to such payment: 
	(b)	payment to the landlord is in the interest of the claimant and his family; 
	(c)	the  person has ceased to reside in the dwelling in respect of which the allowance was payable and there are outstanding payments of rent but any payment under this sub paragraph shall be limited to an amount equal to the amount of rent outstanding."
Subject to those regulations, payment of any rent allowance to which a person "is entitled" shall be made to that person i.e. the tenant: see regulation 92(1).	The county court judge refused to strike out Mr Cotter's claim based on regulation 93.  He held,principally in reliance on the speech of Lord Lowry in Roy -v- Kensington & Chelsea and Westminster Family Practitioner Committee [1992] 1 AC 624, that regulation 93 gave Mr Cotter " bundle of rights" " on which he could base a counterclaim in private law.
	The judge reached a different conclusion on the claim based on Regulation 94 (c) which he held was a discretionary power, as distinct from a statutory duty under Regulation 93, and that power did not give rise to any private law rights which could form the basis of a set off and counterclaim. The nature of Mr Cotter's rights against the Council depends on the construction of the 1992 Acts and the 1987 Regulations.  Before we examine the detailed statutory provisions we wish to make three preliminary observations
	(1)	The 1987 Regulations make specific provision in part XIII for recovery of overpayments of housing benefit.  If payments have been made to which there was no entitlement under the regulations, they may be recovered by the local authority which made the recoverable overpayment.  Regulation 101 defines the persons from whom recovery may be sought.  
	(2)	The 1987 regulations do not make any specific provision for  recovery from a Council of underpayments claimed to be due to a claimant or to any other person.          
	(3)	Payments of rent allowance by a council to a landlord under regulations  93 and 94 are made as agent of the tenant and are payment of his   rent for him: R.v. L.B. Haringey Ex p. Ayub (1992) 25 H.L.R. 566 at 574,576.                               
	Mr Cotter's counterclaim is primarily framed as one for breach of statutory duty imposed on the Council by the 1992 Acts and, in particular, by Regulations 93 and 94.
	The principles applicable in determining  the existence against a public body of a private right  enforceable in an ordinary action  as a breach of statutory duty   have recently been described as "well established, though sometimes difficult to apply in any particular case".  In X (Minors) -v- Bedfordshire County Council [1995] 2 AC 633 at 731 C to 732 C , Lord Browne-Wilkinson said
		" The basic proposition is that in the ordinary case a  breach of statutory duty does not, by itself, give rise to any private  law  cause of action.  However a private law cause of action will arise if it can be shown, as a matter of construction of the statute, that the statutory duty was imposed for the protection of a limited class of the public and that Parliament intended to confer on members of that class a private right of action for breach of the duty.  There is no general rule by reference to which it can be decided whether a statute does create such a right of action but there are a number of indicators.  If the statute provides no other remedy for its breach and the Parliamentary intention to protect a limited class is shown, that indicates that there may be a private right of action since otherwise there is no method of securing the protection the statute was intended to confer.  If the statute does provide some other means of enforcing the duty that  will normally indicate that the statutory right was intended to be enforceable by those means and not by private right of action: Cutler -v- Wandsworth Stadium Limited [1949] AC 398;Lonrho Limited -v- Shell Petroleum Limited ( No. 2) [1982] AC 173.  However, the  mere existence of some other statutory remedy is not necessarily decisive.  It is still possible to show that on the true construction of the statute the protected class was intended by Parliament to have a private remedy.  Thus the specific duties imposed on employers in relation to factory premises are enforceable by an action for damages, notwithstanding the imposition by the statutes of criminal penalties for any breach: See Groves -v- Wimborne (Lord) [1898] 2QB 402.
	Although the question is one of statutory construction and therefore each case turns on the provisions in the relevant statute, it is significant that your Lordships were not referred to any case where [it had been held that] statutory provisions establishing a regulatory system or a scheme of social welfare for the benefit of the public at large had been held to give rise to a private right of action for damages for  breach of statutory duty.  Although regulatory or welfare legislation affecting a particular area of activity does in fact provide  protection for those individuals particularly affected by that activity, the legislation is not to be treated as being passed for the benefit of those individuals but for the benefit of society in general.  Thus legislation regulating the conduct of betting or prisons did not give rise to a statutory right of action vested in those adversely affected by the breach of the statutory provisions ie bookmakers and prisoners: see Cutler's case [1949] AC 398; Reg -v Deputy Governor of Parkhurst Prison, Ex Parte Hague [1992] AC 58.  The cases where a private right of action for breach of statutory duty have been held to arise are all cases in which the statutory duty has been very limited and specific as opposed to general administrative functions imposed on public bodies and involving the exercise of administrative discretions."
 
	 The legislative provisions  in the case of X v. Bedfordshire C.C.  and related cases were framed in wider and more general terms than Regulation 93 and 94.It is therefore easier for Mr Cotter to show that those Regulations were intended to benefit a class of persons of which he is a member i.e. landlords of claimants for housing benefit. This appeal turns on whether Parliament intended the statutory rights conferred by the Acts and the Regulations to be enforceable by an ordinary private law action.
	In our judgment,the application of the relevant principles to this case leads to the conclusion that Parliament did not intend that the 1992 Act and the 1987 Regulations should confer on claimants or any other person, such as a landlord, a private law right of action for breach of duty in relation to the payment of housing benefit. The legal obligations of the Council under the 1987 Regulations are  enforceable by other means ie by pursuing the procedure prescribed in the 1987 regulations and , if appropriate, by an application for judicial review of the public law duties and discretions of the Council, as, for example,in R. v. Stoke City Council Ex parte  Highgate Projects (1994) 26 H.L.R. 551.   
	The 1992 Acts and the 1987 Regulations establish " a scheme of social welfare for the benefit of the public at large".  The purpose of the scheme is to provide income related benefits, in the form of housing benefit: Section 123 of the Social Security Contributions and Benefits Act 1992.  A condition of entitlement to housing benefit is that the person claiming it is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home: Section 130 (1)(a) of that Act.
	Housing benefit provided by virtue of a scheme under Section 123 of the Contributions Benefits Act takes the form, in  relation to private sector accommodation, of a rent allowance funded and administered by the appropriate local authority.The rent allowance may take the form of a payment by the authority to the person entitled to the benefit: Section 134(1) and (2)(a). The person " entitled to " to the rent allowance is the tenant,not the landlord.  The provisions in the primary legislation do not refer to  payments by the appropriate local authority to the landlord.  In order to find provisions governing such payments it is necessary to look at the regulations.  The 1987 regulations, as amended, continue to have effect by virtue of Section 2 (2) of the Social Security (Consequential Provisions) Act 1992.
	 Part X  of the 1987 Regulations prescribes who may make claims for housing benefit, the time and manner in which claims are to be made, the evidence and information to be furnished in support of a claim, the amendment and withdrawal of claims and when there is  a duty to notify changes of circumstances.  Part X1 of the 1987 Regulations governs the determination of questions arising on claims.  Regulation 76 provides
		"(1)	Unless provided otherwise by these Regulations, any matter required to be determined under these Regulations shall be determined in  the first instance by the appropriate authority
		(2)	An authority shall be under no duty to determine a claim                 	(a)  where the claim has not been made in accordance with regulation 	72 (1) (Time and manner in which claims are to be made) or treated 	as so made by virtue of Regulation 72 (8);
			(b)	Where the claimant has failed to satisfy the provisions of 	Regulation 73 (Evidence and Information);            	
			(c) 	where the claim has been or is  treated as withdrawn under 	Regulation 74 (Amendment and withdrawal of claim);
			(d) 	made more than 13 benefit weeks prior to the expiry of the 	claimant's current benefit period.
			Every claim shall be determined by the appropriate authority within 14 	days of the provisions of Regulations 72 and 73 being satisfied or soon 	as reasonably practicable thereafter."
			Regulation 77 deals with the notification of determinations
			" An authority shall notify in writing any person affected by a 	determination made by and under these Regulations -
			(a)	in the case of a determination on a claim, forthwith or as soon 	as reasonably practicable thereafter; 
			(b)	in any other case, within 14 days of that determination or as 	soon as reasonably practicable thereafter, and every notification shall 	include a statement as to the matters set out in Schedule 6."
	
	The ensuing regulations  deal with further stages in the scheme for the determination of questions. The person to whom the authority has delivered a notification may request a written statement from the authority setting out the reasons as to its  determination.  On receipt of written  representations the authority must then review the determination in the light of them: Regulation 79 (2).  That process of internal review may then be followed by a request by the person who has made representations for a further review.  The further review is by way of an appeal to an external body, a  Review Board constituted in accordance with the 7th Schedule to the Regulations: See Regulations 81 to 84.  Payments are covered by Part XII (Regulations 88 to 97).
	The important point about the procedure for determination and for internal and external  review is that, pursuant to  the authority of  primary legislation, the Regulations  provide a detailed, self-contained and exhaustive procedure for enforcing the duties of the appropriate local authority in relation to the determination and payment of housing benefits.  Until a determination is made under that procedure , there is no duty on the appropriate authority to make a payment of housing benefit either to the claimant  entitled to it or to any other person.  If there is any dissatisfaction with a  determination which has been made, the appropriate procedure for challenging that determination is that laid down in the 1987 Regulations.  It is not possible to discern either in the primary legislation or in the detailed regulations a legislative intention to confer on a claimant or, a fortiori, any other person, a right to enforce by an ordinary private law action a claim for breach of statutory duty in the determination of entitlement to payment of housing benefit.
	The County Court Judge was right to strike out the claim based on Regulation 94(c) which conferred only a discretion to pay a landlord.He ought at the same time to have struck out the claim based on Regulation  93 (b).  The critical point in this case is not whether  the claim  is based on a discretion or on a duty of the Council: it is that the remedy of the landlord is in each case intended to be governed by the prescribed  statutory  procedure for the determination of questions in the regulations or, failing that, by judicial review, and not by way of a private law action for breach of statutory duty.
	On behalf of Mr Cotter, Mr Underwood made an alternative submission which we also reject.  The submission, as set out in his supplementary skeleton argument, was that, even in the absence of a private law cause of action for breach of statutory duty, Mr Cotter was entitled to proceed by ordinary action in a case where there was a public law decision adverse to him and no discretionary element in that decision. This submission relates to paragraph 6 of the counterclaim which alleges a duty on the part of the Council to pay to Mr Cotter the arrears notified by him to the council, as set out in schedule 1.
	The pleading in paragraph 6 does not, however, disclose a breach of duty  to Mr Cotter in public law.  Paragraph 6 pleads a notification of arrears of rent by Mr Cotter to the council, a duty to pay and  a failure or refusal to make the payment.  As Mr Gordon QC pointed out in argument the pleading does not allege any determination in Mr Cotter's favour  by the Council under Part X1 of the 1987 Regulations,so as to give rise to a public law duty to make payment (See R. v. Northavon D.C. Ex parte Palmer (1995) 27 H.L.R. 576 at 582 on the necessity of concluding the public law decision making function before such a public or private law duty can be established). Further, there is no allegation that there was a refusal or failure to make a determination at all. There is no allegation of a flaw in the procedure for internal and external review of any determination that was made (cf.Warwick D.C. v. Freeman (1994) 27 H.L.R. 616 at 619,620, where,in respect of a county court claim for an overpayment, a defence was successfully raised that the local authority had failed to follow the statutory procedure for the determination of the recoverable overpayment under Part XI). No proposals were  advanced by Mr Underwood to amend paragraph 6 of the counterclaim. 
	The authorities cited by Mr Underwood  do not assist.  The main case relied upon him was the decision of the House of Lords in Roy -v Kensington and Chelsea PC [1992] 1AC 624.  He cited passages in Lord Lowry's speech at pages 632 A and 653 B.  The decision does not support Mr Cotter. Dr Roy, in his case, had an enforceable private law right based either on contract or statute.  The critical issue, ultimately resolved in his favour, was whether he could proceed to enforce his private law right by ordinary action when it  also involved a collateral  challenge to a public law act or decision.  The House of Lords unanimously held that that challenge in an ordinary action to enforce his private right to receive remuneration did not, in those circumstances, constitute an abuse of the process.  The central issue in this case is not whether Mr Cotter's counterclaim is an abuse of the process.  It is whether he is entitled to a  set off and counterclaim.  He can only raise a set off and counterclaim for payment of housing benefit if he has a claim for breach of duty.  For reasons already explained he has no arguable claim, either in private law or public law . The two other cases cited by Mr Underwood- Mercury Communications  v.Director General of Telecommunications  [1996] 1 W.L.R. 48 and Warwick D.C.(supra) do not assist on this point.
	For those reasons we allow the Council's appeal, dismiss Mr Cotter's cross appeal and, subject to any further argument, we would give leave to enter judgment against Mr Cotter for the amount of the overpayment by the Council which is admitted by him - £25,790.60. 
	 
Order:	appeal allowed; leave to enter judgment against the respondent for the amount of the overpayment by the Council which is admitted by him in the sum of £25,790.60; cross appeal dismissed; set aside Master Tennant's order of 29 July 1993; order of 2 February 1993 do stand save as amended; costs of the action to be paid by the respondent; application for leave to appeal to the House of Lords refused; application for a stay in respect of the judgment pending determination of a petition for leave to appeal refused.	







